IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al RCRAFT GUARANTY CORPORATI ON : ClVIL ACTI ON
Pl aintiff, : 96- 5513
V. :
STRATO-LI FT, INC. and KENNETH F.

a K. F. GOOCDRI CH

I
GOODRI CH, d/ b/
I NC. ,

ASSCCI ATES,
Def endant s,
V.

BERNARD VAN M LDERS and
BERNARD VAN M LDERS, b.v.,

Def endants on the
Count er cl ai m
MEMORANDUM
JOYNER, J. JANUARY , 1998
Presently before the Court is defendants’, Strato-Lift, Inc.

(“SLI") and Kenneth F. Goodrich d/b/a K F. Goodrich Associ ates,
Inc.”s (“Goodrich”), notion for summary judgnent pursuant to
Federal Rule of G vil Procedure 56 on plaintiff's, Aircraft
Guaranty Corp.’s (“AGC"), remaining breach of contract claim for
which plaintiff seeks to recover damages under the Uniform
Commerci al Code (“UCC’), 13 P.S. 8§ 1101, et. seq. For the

foll owi ng reasons, defendants’ notion is denied.

BACKGROUND
The facts regarding the negotiations resulting in the

contract for the sale of the 1993 Cessna Citation I, Seri al



Nunmber 552-0725 (the “725 Aircraft”) at issue in this case and
the identity of the parties involved in this transaction have
been set forth in detail in tw previous opinions of this Court,

thus famliarity with these facts is assuned. See Aircraft

GQuaranty Corp. v. Strato-Lift, Inc. and Kenneth F. Goodrich d/b/a

K. F. Goodrich Associates, Inc., 974 F. Supp. 468 (E. D. Pa.

1997) (motion to dismss for |ack of personal jurisdiction) and
951 F. Supp. 73 (E.D. Pa. 1997)(notion to dismss the claimfor
attorney’'s fees). Only the facts pertinent to the breach of the
contract and any pertinent procedural history will be discussed
her e.

According to the Decenber 27, 1995 |letter agreenent anong
the parties, which fornms the contract for sale at issue,
plaintiff agreed to purchase the 725 Aircraft provided that the
aircraft successfully conplete a prepurchase inspection. The
aircraft was transported to the AMR Conbs facility in Birm ngham
Al abama, supposedly a “disinterested” inspection site, to undergo
this prepurchase inspection. Wile the aircraft was at this
facility, a dispute erupted between the parties as to the scope
of the inspection and as to the nature of the relationship
between plaintiff and this facility.' Prior to resolution of the

di spute, defendants renoved the aircraft fromthe Al abama

! The dispute as to the scope of the inspection centered on

the parties’ differing understanding of the pervasiveness of the
term* prepurchase i nspection.” Defendants al so questi oned whet her
the AMR Conbs facility was disinterested due to prior dealings
between plaintiff and this inspection site.
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facility and relocated it to another facility in Pennsylvania.
Fol |l owi ng conpl eti on of the inspection and necessary repairs,

which were perfornmed at the Pennsylvania facility, defendants
offered the aircraft to plaintiff at a higher price.

Plaintiff did not accept defendants’ higher offer, nor did
plaintiff purchase another aircraft in place of the 725 Aircraft.
Instead, in April, 1996, plaintiff filed a conplaint in a Texas
state court seeking specific performance or, in the alternative,
damages for breach of contract. The action was renoved to
federal court in the Southern District of Texas and ultimately

transferred to this Court. See Aircraft Guaranty, 974 F. Supp. at

1-6 (discussing the initial filing, the renoval, and the transfer
to this district). Since initiation of these proceedi ngs,
def endants have sold the aircraft to another buyer, and plaintiff
has mai ntained this action for damages resulting fromthe breach
of contract.

Both parties have assuned that Pennsylvania |aw applies to
this transaction; thus it is unnecessary for this Court to engage

in a conflicts of |aw analysis.?

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

2 Both parties are also in agreenent that the |aw of

Pennsyl vani a and Connecticut does not differ on the questions
presented. See Aircraft Guaranty, 951 F. Supp. at 78 (discussing
applicability of either Pennsylvania or Connecticut’s |aw).
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together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Gv. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant's favor will not avoid

summary judgnment. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
nmoving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

[I. Duty to Mtigate Damages

Def endants nove for summary judgnent on plaintiff’s
remai ni ng cl ai marguing that upon the alleged breach plaintiff

had a duty to mtigate damages and failed to uphold this duty.
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Def endants argue that plaintiff could only have mtigated damages
by purchasi ng another aircraft, which plaintiff admts it did not
do. (Def.’s Mem at 20-21). Therefore, defendants argue, there
is no genuine issue of material fact as to whether plaintiff
satisfied the duty to mtigate.

Plaintiff responds that this is a contract for the sale of
goods which falls under the UCC. Plaintiff further argues that
the UCC does not require a duty to mtigate as the appropriate
nmeasur es of damages when a seller breaches are outlined in 88
2712 and 2713. See 13 P.S. 88 2711, 2712 & 2713. Plaintiff is
seeking to recover the market price |l ess the contract price as
provided in § 2713, which does not explicitly require mtigation.
Plaintiff further seeks all other damages flow ng fromthe breach
of contract provided for under § 2715. See 13 P.S. 82715
(incidental and consequential damages); (Pl.’s First Anended
Conplaint at  13).

We first note that this sales contract is wthin the UCC as
the aircraft, which is the subject matter of the contract, falls
under the definition of goods in 13 P.S. § 2105. °®* \here the
sell er has repudi ated or breached, the UCC provides for two

nmeasur es of damages: cover price |less contract price or nmarket

8 | mbedded in their reply to plaintiff’s response to
def endants’ notion for sunmary j udgnent, defendants al so argue t hat
t he agreenent cannot cone within the UCC as the letter contract in
this caseis “illusory.” However, this questionis one of nateri al
fact that is in dispute and, thus, nust be resolved by the fact
finder. See Bethlehem Steel Corp. v. Litton Industries, 488 A 2d
581 (Pa. 1985).




price |less contract price, plus incidental or consequenti al
damages. See 13 P.S. 8§ 2712, 2713, & 2715. However, the UCC
does not conpletely obviate the general duty to mtigate

damages. * See Carl Beasley Ford, Inc. v. Burroughs Corp., 361 F.

Supp. 325 (E.D. Pa. 1973)(discussing duty to mtigate in sales
contract under UCC); Carpel v. Saget Studios, Inc., 326 F. Supp

1331, 1333 (E.D. Pa. 1971)(discussing retention of common law in
contracts where not directly superseded by UCC); see also 13 P.S.
1103 (common | aw suppl enents UCC where not specifically
di spl aced) .

As a general proposition of contract |aw, the Pennsylvani a
Suprenme Court “has held that a plaintiff's duty to mtigate its
damages ari ses upon the defendant’s breach of the contract.”

Koppers Company, Inc. v. Aetna Casualty and Surety Co., 98 F. 3d

1440, 1448; see also Toyota Industrial Trucks U.S. A, Inc. v.

Ctizens National Bank of Evans Cty, 611 F.2d 465, 471 (3d Cr.

1979)(stating duty to mtigate “has been recognized . . . by the

Pennsyl vani a courts”); Turner Construction Co. v. First Indemity

of Anerica Insurance Co., 829 F. Supp. 752, 761 (E.D. Pa.

* Plaintiff asserts that § 2713, which provides for fair
mar ket value |less the contract price, does not require a duty to
mtigate. See generally 4A Ander son, UNI FORMCOWERC AL CoDE, 82-713: 46
(3d Ed. 1997) (“Wien the buyer seeks to recover only the direct
damages of the di fference between the narket price and t he contract
price, as authorized by UCC § 2-713, it is immterial that the
buyer had failed to mtigate damages, as that becones rel evant only
when the recovery of consequential damages is sought.”); Wite and
Sumer s, UNFORM COWERCI AL CoDE, 8 6-7 (2d Ed. 1980). However, it is
presently unnecessary for this Court to nmake that distinction as
plaintiff also seeks damages under 8 2715 for incidental and
consequenti al damages.




1993)(“’a party who suffers a |l oss due to a breach of contract

has a duty to make reasonable efforts to mtigate his

| osses’ ") (quoting State Public School Bldg. Authority v. WM
Anderson Co., 410 A 2d 1329, (Pa. Cm th. 1980)).

Mtigation is an affirmative defense which nust be plead by
a defendant. Koppers, 98 F.3d at 1448. In order to prove a
failure to mtigate, a defendant nust establish: “(1) reasonable
actions the plaintiff ought to have taken, (2) that those actions
woul d have reduced the danages, and (3) the anmount by which the
damages woul d have been reduced.” 1d.

In determ ning whether a plaintiff has acted appropriately
to mtigate danages, the test to be applied is one of
reasonabl eness. Toyota, 611 F.2d at 471. The fact finder nust
determ ne whether plaintiff’s actions, in the face of the breach,
wer e reasonabl e considering “all the facts and circunstances.”

ld.; see also Contractor Industries v. Zerr, 359 A 2d 803 (Pa.

Super. 1976)(stating that “[t]he rule that a party cannot recover
damages from a defaulting defendant which coul d have been avoi ded
by the exercise of reasonable care and effort is applicable to
all types of contracts. The question presented is one of
fact.”)(internal citations omtted)); 4A Anderson, UN FORM
CoWERCI AL CoDE § 2:715: 42 (3d Ed. 1997).

Further, the duty to mtigate is not necessarily an absolute
def ense, but rather concerns the anount of damages a plaintiff
can recover. “[T]he anount recoverable by the damaged party nust

be reduced by the anmount of | osses which could have been avoi ded
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by that party’'s reasonable efforts to avoid them” Turner, 829 F.

Supp. at 761; see also S.J. Goves & Sons Co. v. Warner Co., 576

F.2d 524, 528, n.5 (3d Cr. 1978); Farnsworth, CONTRACTS § 12.12
(2d Ed.); and 5 CorBIN ON CONTRACTS 8 1039. Thus, the duty to
mtigate functions as a tool for a defendant to | essen a
plaintiff’'s recovery. The question of how nmuch, if any, a
plaintiff’'s recovery should be reduced due to a failure to
mtigate, like the question of the reasonabl eness of a
plaintiff’'s behavior in the face of the breach, is one of fact.
Thus, the questions presented are disputed questions of

material fact.® Therefore, defendants’ notion is denied.

[11. Specul ative Nature of Damages

Def endants al so seek sunmary judgnent arguing, on two
separate bases, that the nature of plaintiff’s clains for danmages
is too speculative to allow recovery. Defendants first suggest
that plaintiff’'s damages are specul ative because plaintiff has
pointed to no specific out of pocket expenses, i.e. “cover”
costs. Second, defendants argue that plaintiff’s expert’s

estimation of the fair market value of the aircraft as well as

> Defendants cite two cases i n support of their position that

a failure to mtigate danages precludes recovery. See Wndsor
Securities, Inc. v. Hartford Life Insurance Co., 986 F.2d 655 (3d
Cir. 1993) and Cronan v. Castle Gas Conpany, Inc., 512 A 2d 1 (Pa.
Super. 1986). The trial courts in both of these cases precluded
recovery due to a failure of the plaintiff to mtigate damages.
However, these cases are distinguishable from the instant case
because in each case the trial court was sitting as fact finder
when they nmade their determ nation to preclude recovery. Thi s
Court is not presently the fact finder.

8



plaintiff’'s expert’s nethodology in comng to his conclusion are
too specul ative. (Def.’s Mem at 22-25).

Plaintiff, in responding to defendants’ first contention
argues that it is relying on 82713 of the UCC, which provides for
mar ket price less the contract price as a valid neasure of
damages. Accordingly, plaintiff argues, it is unnecessary to
show cover costs or other costs when using this neasure of
damages. Plaintiff responds to defendants’ second cl ai m by
arguing that in determning the fair market value of the 725
Aircraft its expert reviewed the information concerning the
condition of this specific aircraft along with various
publ i cations and ot her sources of information regularly used,
recogni zed, and relied upon in his business.

Def endants are correct in noting that “a jury may not award

damages on the basis of speculation and conjecture.” Carroll v.

Phi | adel phi a Housing Authority, 650 A 2d 1097, 1100 (Pa. Cmw t h.

1994). See also Blanche Road Corp. v. Bensal em Township, 57 F.3d

253 (3d Cir. 1995); Rochez Brothers, Inc. v. Rhoades, 527 F. 2d

891, 895 (3d Cir. 1975); Ballantine v. Central Railroad of New

Jersey, 460 F.2d 540, 544 (3d Gr. 1972). Under Pennsylvani a
law, “[d]amages are speculative if the uncertainty concerns the
fact of damages not the anount.” Carroll, 650 A 2d at 1100. |If
t he uncertainty concerns only the anount of danmages, summary
judgnent is inappropriate. |d.

On the other hand, Pennsylvania courts have nade it clear

t hat when determ ning the anobunt of damages, there need not be

9



““mat hematical certainty, but only reasonable certainty, and
evi dence of danages may consi st of probabilities and

inferences.’” Milag, Inc. v. dimx Mdybdenum Co. , 637 A 2d 322,

324 (Pa. Super. 1994)(quoting Delahanty v. First Pennsylvania

Bank, N. A, 464 A 2d 1243, 1257-58 (Pa. Super. 1983)).

Wth respect to defendants’ first argunent, the UCC all ows
for market price |ess the contract price as a neasure of damages;
t herefore, defendants are incorrect in asserting that in order to
prove the fact of danages plaintiff needs to show cover costs or
ot her “actual” costs. To the contrary, what nust be shown under
that section is the fair market value. See 13 P.S. 88 2713 &
2723.

Def endant s’ argunents concerning the anount of plaintiff’s
expert’'s estimation of the fair market price of the aircraft and
t he net hods by which plaintiff’s expert came to this concl usion
concern both the credibility of the expert and the anount of
damages suffered by plaintiff. These are both questions of fact.

See Duquesne Light v. Wodland Hlls School District, 700 A 2d

1038, 1047 (Pa. Cnth. 1997)(expert’s credibility is jury

gquestion); Mdlag, Inc., 637 A 2d at 324 (expert’s credibility and

anount of damages are jury questions); Mller Oal Surgery, Inc.

v. Dinello, DDMD., 611 A 2d 232, 236 (Pa. Super. 1992)

(determ nation of damages is fact question).
Thus, as there exists no question as to the fact of danmages

but only a factual question as to the anount of damages,
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defendants’ notion for summary judgnent based on the specul ative

nature of plaintiff’s danmages i s deni ed.

| V. Concl usion

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al RCRAFT GUARANTY CORPORATI ON : CVIL ACTI ON
Plaintiff, : 96- 5513
V. :
STRATO- LI FT, INC. and KENNETH F.

a K. F. GOODRI CH

I
GOODRI CH, d/ b/
I NC. ,

ASSCCI ATES,
Def endant s,
V.

BERNARD VAN M LDERS and
BERNARD VAN M LDERS, b.v.,

Def endants on the
Count ercl ai m

ORDER

AND NOW this day of January, 1998, upon

consi deration of Defendants’ Mtion for Sunmary Judgnent and

Plaintiff's response thereto, it is hereby ORDERED that for the

reasons set forth in the foregoing Menorandumthe Mtion is

DENI ED.

BY THE COURT:

J. CURTIS JOYNER, J.



